THE 
NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 





VOL. XVII. FEBRUARY, 1894. 





EDITORIAL NOTES. 


THE RESULT of the last election of members of the legislature, as de- 
clared by the official returns, was to take the control of the law-making 
power out of one political party and to give it to the other. The ma- 
jority in the house was large, but in the senate it was only one. There 
was no contest over the seat of any member of the senate, but some peti- 
titions had been signed suggesting illegality in the election of Mr. 
Bradley, as senator from Monmouth. Of the new members of the 
senate seven were Republicans and one was a Democrat. Of the 
old members retaining their seats nine were Democrats and four 
were Republicans. If these old members could organize the senate 
without the presence of the new members, it would be within their 
power to change the result of the election, as declared at the polls, 
and retain the control of the legislature in the party which had appar- 
ently been defeated in the last election. \ Nine of these men, all Demo- 
crats, did attempt to carry out this plan. They met in the senate cham- 
ber shortly before the usual hour of meeting on the day appointed, and 
being a majority of the old senators they elected a president, pro tempore, 
and other officers, and after the other four of the old senators were ad- 
mitted to the chamber adopted a resolution that all credentials of senators- 
elect should be referred to a special committee. The credentials of the 
Democratic senator-elect were presented, and were referred to the com- 
mittee, which reported favorably upon them, and he took his seat. It 
was then resolved ‘that no one should be admitted to membership of this 
senate except upon motion made and its adoption by a majority of the 
qualified and admitted senators.’ The journal shows that the four Repub- 
lican senators were present during a part of these proceedings, but they in- 
sist that they took no part in them except to protest against an organi- 
zation made before the doors were opened. A committee was appointed 
to wait upon the Governor and inform him that the senate was organized 
and was ready to proceed to business, and the Governor sent his mes- 
sage to the body so organized. This body consisted of ten men, less 
than a majority of the twenty-one senators elected. In the mean time 
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the other eleven men, four senators who had sat before, and seven 
newly-elected, these last having first administered the oath of office to 
one another, as provided in the constitution, met in a room adjoining 
and opening out of the senate chamber, and proceeded to organize as a 
senate, electing a president and officers, and sent a committee to the 
governor, advising him that the senate was organized, and was ready to 
proceed to business. The Governor answered that he had already been 
advised that another body of men had organized the senate, and that he 
had sent them his message. The eleven senators demanded possession 
of the senate chamber for their organization, and were refused. The ten 
men adjourned and locked the doors. The eleven, after demanding pos- 
session of the officers, broke into the room and took possession, and when 
they adjourned the doors were again locked and possession was held by 
officers under the direction of the ten, and with the support of the po- 
lice under the control of the Governor. No further efforts to obtain for- 
cible possession were made, and both bodies continued to meet and to 
adjourn from time to time. The Republicans having a majority of the 
whole senate, proceeded to pass laws and sent them to the Governor, who 
declined to receive them. 

The Governor asked the attorney-general for his opinion as to which, 
if either, of these bodies was the lawful senate. The attorney-general 
replied that in his opinion the senate of New Jersey was similar to that 
of the United States, and that it was laid.down in Cushing’s Manual, and 
had often been maintained by senators, that the senate of the United 
States is a continuous and permanent body, with officers remaining in 
office until their successors are chosen, and having no need for a new 
organization in the ordinary sense of the term. He said that the sena- 
tors holding over were a majority of the whole body, and had power to 
act as a senate, and that it appeared from the journal that in this case 
all these senators were present, and that the organization effected by 
existing senators was a lawful organization of the senate, and that it had 
power to examine the credentials of a persou presenting himself as a 
newly-elected senator, before permitting him to take his seat. He added, 
however, that “‘ when the credentials are in proper form, and there is no 
dispute as to the authority of the party who makes the certificate, it is 
the universal custom in the Senate of the United States, and, he believed, 
in the Senate of New Jersey, to admit the claimant to his seat, notwith- 
standing an attack by protest or otherwise had been made on the validity 
of the election.” He referred to Cushing’s Manual (pp. 52-55) where it 
is said it is competent to a legislative assembly to institute inquiries rel- 
ative to the rights of its members on its own mere motion, and that “ if 
a returning officer make a return when no election has, in fact, taken 
place, or of one who is not eligible, the person returned will not only be 
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entitled, but it is his duty to assume and discharge the functions of a 
member until his return and election are adjudged void.” 

The credentials, said the attorney-general, if regular in form are 
prima facie evidence of the election of the claimant and his title to the 
seat on their approval. The senate having the exclusive power to judge, 
must give a prompt decision, and the practice is to have the credentials 
read and approved, and to admit the newly-elected member to his seat. 
The constitutional power, however, of the senate as judges of the elec- 
tion, qualification and returns of its members is unlimited, and their 
judgment conclusive. 

The Governor sent a message to the senate transmitting this opinion, 
and saying that while it appears that as a matter of absolute power, and 
responsible only at the bar of public opinion, the senate in judging of the 
qualifications of its own members was practically a law unto itself, and 
he could neither dictate nor recommend; he desired to call especial at- 
tention to that part of the opinion of the attorney-general, in which it is 
stated that when the credentials are in due form, and there is no dispute 
as to the authority of the person making the certificate, it is the uni- 
versal custom to admit the claimant to his seat. 


THE GOVERNOK and the attorney-general recognized the organization 
of the old senators as the organization of the senate. The attorney-gen- 
eral says that the senate is a continuous body, and that when the thirteen 
senators who were members of last year’s senate had assembled, they 
constituted the whole senate, and it was their right to form an organiza- — 
tion, and then to decide upon the qualifications of newly-elected mem- 
bers. On the other hand it was insisted by the Republicans that the 
senate (in the language of the constitution) is “‘ composed of one senator 
from each county in the state,” and the beginning of each year it con- 
sists of some members elected a year or two before, and some newly- 
elected. It consists not merely of the old members, two-thirds of the 
whole, but of twenty-one members, one from each county. The newly- 
elected members must take an oath, but they are expressly authorized 
to administer it to one another, and having taken it, they are entitled to 
seats in the senate, subject only to the judgment of the senate, of which 
they are a part, upon their qualification and returns. A statute passed 
in 1846 (§ 85 of the Election Act) provides that the credentials shall be 
prima facie evidence of the right of the persons therein mentioned to 
seats in either house. No provision is made, either by the constitution or 
by law for the permanent organization of the senate. There is no per- 
petual presiding officer like the Vice-President of the United States, nor is, 
in fact, provision made for any officers to retain their positions from 
year to year. The provisions of the constitution in regard to the organ- 
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ization of the senate, are precisely like those relating to the assembly 
and the members of that body are all newly-elected. In both cases the 
members-elect have the power to administer the oath to one another, and 
in both the whole number meet on an equal footing and organize as a 
new body each year, with power as a bedy to judge of the election of 
the members. This power obviously given to the whole body of the 
newly-elected in the house, is not given to the two-thirds of the senate 
previously elected, but to the whole senate represeating all the counties. 

These and other arguments were presented in mass meetings, in ad- 
dresses to the governor, and in articles in the newspapers. 

Apart from these legal questions, which there was no one to decide, 
there was no real question as to who were entitled to seats in the senate,or 
which party had the real majority. The elections were uncontested and 
the Republicans had a majority of one in the senate and a larger major- 
ity in the assembly. It was fully understood by the people that this party 
should control the legislature, and there was intense public indignation 
expressed at mass meetings, on the street corners, and in the newspa- 
pers at what appeared to be an attempt on the part of the minority to 
keep, by technical, and even forcible means, a control which they had 
lost at the polls. It was also insisted that the governor should be im- 
peached,—a suggestion that did not tend to make it easier for him to 
recede from the position he had taken. Neither side would yield, and 
all legislation was blocked. 

In this position of affairs it was natural to look to the courts for a de- 
cision, and various suggestions were made for bringing the question be- 
fore them. The courts in this country have decided so many political 
questions that we have come to depend upon them to settle all our dis- 
putes, but it is well that we should learn that there are some questions 
the people must settle for themselves. The courts are not above the 
legislature, and they cannot decide directly upon the question of the 
existence of either branch of the law-making power. It was suggested 
that a quo warranto should be issued to the men claiming to act as mem- 
bers of the senate, but it was conceded that it could only be done by 
waiving the question of jurisdiction, and this was to admit that there 
was no jurisdiction, and that it could not be assumed. There are ways 
in which the legality of the acts of men claiming to be members of a 
legislature can be brought indirectly before the courts, but no body of 
men having credentials as members elected by the people and acting as 
an organized body could for a moment admit the power of a court to 
decide upon their authority. They are responsible to the people, and 
the question must ultimately be decided at the polls. There is a case in 
Maine, in which the Supreme court decided which of two bodies was the 
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senate, and decided the question in favor of the contention now made by 
the Republicans, with respect to the action of the ma ority of the whole 
body, including the members elect. The Questions of Gov. Garcelon, 
70 Maine Rep. 500-611. But in that state there is a special provision 
for the legislature submitting questions of this kind to the Supreme 
court for its advisory opinion, and it was only by virtue of this that 
the court obtained jurisdiction. 

IN A COMMUNITY where business is carried on almost entirely upon 
credit, it is very important that the law should afford adequate remedies 
when credit is obtained by fraud. The arrest of a debtor is of little avail 
to the creditor, and under our benevolent insolvent laws it has few ter- 
rors for the debtor. The attachment provided for in the act of March 
10, 1893, is much more effective and does not involve even the sem- 
blance of personal oppression. It is certainly right that if a debt has been 
contracted by fraud or a debtor is about to make a fraudulent disposition 
of his property, his creditor should have the privilege of obtaining a lien 
upon his property instead of arresting his person, upon proof of the 
fraud and without waiting until a judgment can be obtained. There is, 
of course, danger that the privilege may be abused, and that a man’s 
business may be injured, just as his person may be taken without proper 
cause. But the law provides safe-guards in both cases, and there is a 
provision in both cases for prompt review of orders made on insufficient 
proof. 

Judge Depue, in speaking of the new attachment act in a recent case, 
(H. B. Claflin & Co. v. Detelbach, 17 N. J. L. J. 19) cautioned commis- 
sioners against this danger, and said that a similar act passed in 1855 (P. 
L. 1855, p. 701,) was repealed the next year, because it was made the in- 
strument of destroying the business of men who happened to owe debts. (It 
was in fact repealed in the year after the panic of 1857, Laws 1858, p. 98.) 
In Massachusetts, on the other hand, and in other states in New England, 
attachment and garnishee process have been in use for many years, as the 
mode of commencing ordinary suit for the collection of debts, and this, 
though unjust in theory, has been found useful in practice and not so op- 
pressive as to produce a demand for a change. It is a good deal like 
our own provision for a replevin where there has been no unlawful tak- 
ing—a proceeding wholly contrary to the theory on which a writ of re- 
plevin was granted at common law, and yet practically working no in- 
justice. 

The theory of the attachment act of 1893 is that an attachment may 
issue in all cases in which a warrant of arrest might be issued in civil 
actions. Judge Depue has held that the right to issue an attachment is 
limited to cases in which the defendant can be held to bail, and he dis- 
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charged an order for an arrest against a female. E.S. Higgins Carpet 
Co. v. Hamilton, 17 N. J. L. J. 16. He has also held, however, that the 
act does not apply to all cases in which the defendant might be held to 
bail. In H. B. Claflin & Co. v. Detelbach, Ibid 19, he decided that an 
order against two joint debtors must be discharged as to both when it 
appeared that only one was guilty of fraud, because the suit must neces- 
sarily be against both, and there is no provision in the attachment act, 
as there is in the act concerning bail, that where one only is shown to 
have committed a fraud, an order for bail may be made against him, and 
the process shall be in the form of a summons against the other. 

It would seem that the attachment act, by its general language, in- 
cludes all cases in which an order to bail might be made, and that as 
this is one of those cases, the court might adapt the writ of attachment 
to the case in the manner provided by the statute with regard to bail in 
a suit against joint debtors, even though there is no express provision to 
that effect in the act concerning attachments. In view of this decision, 
however, it is important that the act should be amended so to include 
such cases and prevent the escape of a fraudulent debtor whose only 
plea is that he has an innocent partner. 





BOROUGHS IN NEW JERSEY. 
IV. 


Tue Act or 1878 AND ITs SUPPLEMENTS, (CONTINUED).—CONSTITUTION- 
ALITY OF BorouGH Laws. 


Before proceeding with the discussion begun in the January number 
in the third paper of this rather disconnected series, it may be as well to 
note that the constitutional queries suggested in the second paper (in the 
October number of the JouRNAL) have recently been in part answered 
by the Supreme court. The case, State, Green, v. Clark, may be found 
briefly reported on page 367 of the December JouRNAL, and the opinion 
by Lippincott, J., is given in full in 27 Atl. Rep. 924. 

An extended discussion of this case would be quite out of place. It is 
only worth while to note that the court took the view of the writer of 
these papers that the legislation of 1890 and 1891 was designed to take 
the place of the Seaside Borough Act, declared unconstitutional by the 
Supreme court in State v. Borough of Somers’ Point, 52 N. J. Law 32. 
The court held that the act of 1891 was not intended as a revision of 
the entire subject matter, and therefore did not supersede nor impliedly 
repeal the act of 1878. The writer, before seeing the case, acted on the 
same view by stating in the January number that boroughs could still be 
formed under the old act of 1878. The conclusion reached by the court 
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rendered it unnecessary to consider the question of the constitutionality 
of the act of 1891. It is to be desired that that question may soon be 
presented to the court, and every friend of simplicity and soundness in 
municipal legislation may well hope that that tribunal may see its way 
clear to expunge this confusing and unnecessary legislation. 


POWER TO ISSUE BONDS. 


This dangerous power has been prodigally granted for various pur- 
poses, although, be it said to the credit of our legislators, not without cer- 
tain salutory safe-guards. 

Section 12 of the supplement of 1888 (P. L. 1888, p. 229) authorized 
borough bonds for the following purposes: ‘*Macadamizing streets, roads, 
and avenues ; building borough, hall and fire engine houses; laying and 
constructing sewers and water works.” 

To secure the issuance of bonds under this section, they must be pe- 
titioned for by at least one-fourth of the legal voters of the borough ; the 
mayor and council must, after a public hearing, determine the ex- 
pediency of submitting the question to the people either at the next an- 
nual election or at a special election. If submitted, the question must be 
determined by a majority vote. The total amount of bonds and improve- 
ment certificates outstanding must not exceed ten per cent. of the 
assessed valuation of the property (real and personal) within the bor- 
ough. 

The act is silent as to the length of time the bonds are to run, or the 
rate of interest they are to bear. 

The act of March 5, 1890, ch. 31, adds to the purposes above enumn- 
erated, the construction and maintenance of plants for lighting by elec- 
tricity or otherwise. 

In 1892 a general borough improvement bond act was passed, (P. L. 
1892, p. 322). The bonds provided for are *‘ to be issued in such sums, 
payable at such time or times, not longer than twenty years, and bear 
interest payable semi-annually at a rate not exceeding six per centum 
per annum, as the council shall by ordinance direct.” 

The money procured by these bonds is to be applied to the payment 
of previously incurred indebtedness for * street or other improvements, 
for protection of property from encroachment of the sea, for lighting, for 
water, for drainage, for protection of property from fire or for laying 
out, opening, widening, vacating, altering, grading or extending of 
streets, avenues, roads, sidewalks and crossings, for the regulating, pav- 
ing, graveling, curbing, cleaning and keeping in repair of the same, and 
for such other and necessary pub:ic improvements as shall be within the 
powers of the council,” ete. 

This act in addition to the safeguards in the act of 1888, supra, requires 
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that the special election shall be peiitioned for in writing by the 
owners of at least one-half in vere of the taxable property in the borough 
as shown by the last assessor’s s duplicate. 

This act would appear to be a revision of the entire subject ‘of bond- 
issuing by boroughs. But I do not know that its effect upon the previous 
acts upon the subject has been as yet judicially determined. Paving 
bonds are specially provided for by P. L. 1888, ? P- 340. 

The last legislature provided (P. L. 1893, p. 227) for the establishment 
of a sinking fund for the payment of bonds at maturity. 

BONDS FOR SEWERS. 

The legislature has furnished many schemes for the sewerage of 
boroughs. 

P. L. 1890 p. 457, provides for the construction and maintenance of 
sewers by private or corporate enterprise, acting through a private stock 
company. The old act of 1888, and the general act of 1892, as we have 
seen, included sewerage among the purposes for which borough bonds 
might be issued. 

Not content with this, in the last two years the legislature has fur- 
nished us with three distinct and complete schemes for borough sewers 
to be constructed by the borough corporations and paid for, in the first 
two, by bonds, and in the last by improvement certificates. They may 
be found in P. L. 1892, p. 397 and P. L. 1893, p. 271 and p. 460. 

The two acts of 1893 were drawn respectively by the late Frederick 
H. Cook, of Bound Brook, and Assemblyman Dupuy, of Rutherford. 

They agree in permitting the cost of the sewer to be assessed to the 
full extent of benefits upon the property benefited. 

The former act provides for what are commonly known as instalment 
bonds to run not more than twenty years. These bonds are to be of two 
classes,‘ assessment bonds,” a term which it is necessary to explain, and 
‘sewer bonds,” ‘ which shall represent the cost of the improvement above 
the amount assessed for benefits.” 

The latter act authorizes, not bonds, but “improvement certificates,” 
which are to run not more than five years, and to be, in certain con- 
tingencies, renewable. 

This act is very radical. ‘Two petitioners can start the movement for 
the improvement, and the council are at liberty to grant the petition un- 
less the owners of more than one-half the lineal frontage of land along 
the proposed improvement present written objections. 

The wisdom, if not the constitutionality, of such legislation is open to 
question. But this is not the place or time for a discussion of the details 
of these measures. 


POWER TO EXEMPT MANUFACTURERS FROM TAXATION. 


These papers do not profess to give a complete or absolutely accurate 
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1e statement of all the powers and duties of boroughs, but the effort is made 

h to indicate the general character of those of most interest and to point 
out where they may be found. 

l- Tt may be worth while to note that P. L. 1888, p. 539, provides that 

LS ‘‘the mayor and common council shall have power to exempt from mu- 

g nicipal taxation, either in whole or in part, for a period not exceeding 
five years, the property of manufacturing corporations, companies and 

it individual enterprises, employing labor within the limits of any such 


borough, and manufacturing therein, for the purpose of inducing such 
manufacturing corporation, company or individual enterprise aforesaid 
f to locate in such borough.” 


PENALTY OR SANCTION OF ORDINANCES. 


Before passing to the death of boroughs I wish to remedy an omission 
in the last paper. 

In speaking of the requisites of a valid ordinance, I should have called 
attention to the construction placed by the Supreme court upon Section 
8 (Sec. 10, as printed in Sup. Rev.) of the original act of 1878. 

This section authorizes the mayor to commit any person violating a 
borough ordinance ‘to the lock-up of said borough for any time in his 
discretion, not exceeding ten days, or to impose a fine not exceeding 
twenty dollars, or both.” 

This section was construed by the Supreme court in Landis v. Vine- 
land, 54 N. J. Laws, (25 Vr.), 75, gq. v. 

The holding may be stated tv be that the mayor and council have no 
authority to prescribe any penalty for the violation of an ordinance 
differing from the statutory penalty in any way ; and if they do so, they 
do so at the risk of vitiating the entire ordinance. 

While this rule renders void or voidable many of the ordinances of 
our boroughs, because its correctness and consequences have not proved 
to be obvious to the non-legal mind, yet it is not open to cavil, for no 
court worthy of respect has held otherwise since 1775, when the rule 
was first laid down by Buller, J., in these words: * 

“Thus it has been said that this by-law is supported by the act; 
but so far from it, they have expressly negatived such a power; for the 
act prescribes in what terms by-laws shall be enforced, namely, by fine 
or amerciament ; therefore the corporation is precluded by the act from 
inflicting any other punishment.” 





DISSOLUTION OF BOROUGHS. 


There are three ways in which a borough government can be brought ° 
to an end. 









* Kirk v. Howill, 1 Term Rep. 118, 124. 
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a. By information in nature of quo warranto. 

b. By direct intervention of the legislature. 

c. By a vote of the inhabitants. 

The first method can only be employed where it is desired to test the 
constitutiunality of the law under which the borough purports to be in- 
corporated, or the validity and regularity of the steps of incorporation. 
It was decided in State, ex rel. Gibbs v. Somers Point, 49 N. J. L. (20 
Vr.) 515, that this information “‘ must be prosecuted in the name of the 
attorney-general alone, and cannot be joined with an information at the 
instance of private relators against officers in a corporation.” 

It will thus be seen that its application and usefulness are very 
limited. 

The more usual and widely useful mode of attacking the validity of 
incorporation is by the writ of certiorari, the use of which is well illus- 
trated by the case of State, Green, v. Clark, 27 Atl. Rep. 924, supra. 
As this writ is used, rather to prevent incorporation than to dissolve an 
existing corporation, I have not given it as one of the means of ending a 
borough government. 

Under the case of the State, Worthby, v. Stein, 43 N. J. L., (14 Vr.) 
542, (a borough case), a borough corporation may be ‘ extinguished ” 
by a special act of the legislature at any time. 

“The repeal of a charter does not regulate the internal affairs of a 
city; it extinguishes it, leaving no internal affairs to be regulated.” 
Tiger v. Morris Pleas, 42 N. J. Laws (13 Vr.) 631. 

The third and last method is provided by the supplement of March 15, 
1881. (Rev. Sup., p. 47). 

“That the legal voters of any borough incorporated under the act to 
which this is a supplement, when the number of legal voters within the 
boundaries of said corporation does not exceed one hundred and fifty, 
may, at any election hereafter being had, decide by a majority of votes 
cast, whether or not said borough incorporation shall be continued or set 
aside.” 

It should be noted that this act was expressly held constitutional in 
State, Worthby, v. Steen, supra. 

This act is so plain that it requires no explanatory comment. 

While it is my aim and duty to state the borough laws as they are, 
rather than to give my own views as to their wisdom, I will not refrain 
from saying that in my judgment this act might be advantageously 
amended by substituting a much larger figure for the “one hundred and 
fifty.” 


Rost. Rives La Monte. 
January 16. 1894, 
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OFFENSES AGAINST THE ELECTION LAWS AND NATUR- 
ALIZATION LAWS. 


A CHARGE TO THE GRAND JURY. 


Judge Depue in his charge to the grand jury at the December term 
referred especially to the violation of the election laws and said that one 
of his associates had at his request prepared a list of acts declared to be 
criminal and indictable under the election laws of New Jersey. A copy 
of this list was presented to the grand jury. It is too long to print here, 
but it may be well to call attention to it and to say that it may be found 
in the Newark Daily Advertiser of December 12, 1893. Referring to 
this list the judge said: 

‘“‘ An inspection of this summary will disclose the fact that the legis- 
lation on this subject has covered the entire field, from the election of 
delegates to primary meetings to the final act of the board of canvassers 
and secretary of state in certifying the result of an election. It defines 
the duties of officers of primary meetings, of the board of registration, of 
the county clerk, of the printer of official ballots, of the election boards, 
the board of county canvassers, and of the secretary of state. It pro- 
vides for certificates of nomination, the printing of official ballots and 
envelopes. It prohibits false registration and the willful refusal of the 
board of registry to enter in the registry books the name of any person 
entitled to vote, receiving the vote of any person whose name does not 
appear on the registry, knowingly receiving a false certificate of nomina- 
tion or suppressing a certificate of nomination which has been duly filed, 
falsely making oath to a certificate of nomination or petition, printing 
any official ballot or envelope in any other form than that prescribed by 
the county or municipal clerk or with any other names thereon arranged 
in any other way than that authorized and directed by the act, disclosure 
by an officer of the election of how any voter has voted, illegal voting or 
offering to vote, aiding and counselling or advising illegal voting, re- 
ceiving an illegal vote, making false statements in poll book or a false 
statement of result of an election, fraud in discharge of duties, bribing 
voters or accepting a bribe, procuring others to bribe, furnishing money 
or other valuable thing with intent to bribe voters or delegates, or to in- 
duce a voter not to register or to vote, influencing by menace or other 
corrupt means or device, to deter or dissuade him from giving his vote,. 
disturbing, hindering or threatening a voter, intimidation of workmen 
by employer or others, marking ballots or envelopes, carrying official 
ballots from polling-room. 

““ The duties prescribed by this body of legislation are enjoined under 
severe penalties, and the acts forbidden are punished by like penalties. 
The scope of this legislation can be appreciated only by consulting the 
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abstract of it, which will be furnished to you. The enumeration here 
made is quite imperfect.” 

In the same charge Judge Depue called attention to the duty of the 
grand jury with reference to fraudulent and illegal practices in procuring 
certificates of naturalization. He said: 

‘The power to provide for the naturalization of aliens is conferred 
upon congress. This power is exclusive, and the states have no power 
to legislate on the subject except it be to regulate the manner in which 
the state courts shall exercise the powers which congress has conferred 
upon those tribunals.” 

He gave an abstract of the provisions of sections 2165, 2167, 2170 of 
the Revised Statutes of the United States, and said: 

“Congress, in a series of acts regulating naturalization, has made cer- 
tain acts in obtaining and using naturalization papers indictable offenses. 
The enforcement of these laws is vested exclusively in the Federal 
courts. But nevertheless, congress having conferred upon the state 
courts jurisdiction to grant certificates of naturalization upon certain 
jurisdictional facts to be proved before the court upon oath to the satis- 
faction of the court, the hearing and decision upon these applications is 
a judicial proceeding on a subject of which the court has jurisdiction. 

‘* | think, therefore, that notwithstanding some decisions and opinions 
to the contrary, upon principle and the weight of authority, parties and 
witnesses in such proceedings must be regarded as appearing before the 
court subject to the responsibilities, liabilities, pains and penalties im- 
posed upon witnesses vouching for the truth of facts upon oath in any 
other judicial proceedings in such court; and that for false swearing in 
these proceedings the guilty party may be prosecuted in the state court 
for perjury and subornation of perjury, in the same manner as like 
offenses are punishable when committed in any other proceeding or sait 
of which the court has jurisdiction. 2 Whart. Cr. Law, § 1275; 1 Id., 
§ 266 and note. t 

“‘T think also that the fraudulent production of a declaration of intention, 
purporting to be made before a court in another jurisdiction by the ap- 
plicant, when in fact it was not made by him, upon which the state 
court has been induced to act in granting naturalization, is indictable as 
a misdemeanor—the use of the false document constituting the gist of the 
offense.” 


——q,€| --e —__——_ 


JOHN T. THATCHER v. WILLIAM T. GRUVER. 
[Warren Circuit Court, January 5, 1894. | 


Seduction— Loss of Service for Damages— duction of his daughter, the legal ground 
Parent and Child—Master and Servant.—In of action rests not on the relation of parent 
an action by a father for damages forthe se- and child, but on that of master and ser- 
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vant. The loss of service forms the grava- 
men of the action. 

If the father’s failure in his duty to his 
child was the cause of the occurrence and 
of the injury to him so that he brought 
it upon himself he cannot recover. 

In considering the amount of damages 
the jury may consider that the father was 
bound to maintain his daughter until she 
came of age, and that she was bound to 
render him service during her minority. 

They may also consider whether the effect 
of pregnancy with respect to the ability of 
the daughter to render service would in the 


nite period. 

They may consider the amount the father 
would be obliged to spend by reason of his 
daughter’s sickness. 

The plaintiff, the woman’s father, is not 
bound to support the child, and the cost of 
this cannot be considered. 

The damages are not limited by the loss 
of services and by the expenses, but may in- 
clude the permanent disgrace inflicted upon 
the woman and her family, subjecting the 
father to permanent sorrow. 

The fact that the defendant may suffer 
punishment for the crime committed cannot 





usual course of events last during the whole __ be considered in mitigation of damages. 
of the period of minority, or only for a defi- 


In tort. 

Before his Honor, Leon Abbett, one of the justices of the Supreme 
court, and a jury. 

This was an action for damages for the seduction of the plaintiff's 
daughter. She was only fifteen years of age at the time of the alleged 
seduction, and the defendant’s counsel insisted that she was too young to 
render any service to her father, and in fact had never rendered any ser- 
vices. The plaintiff's counsel offered evidence in aggravation of dam- 
ages to show the state of mind of the plaintiff, caused by the seduction 
of his child at her age, and insisted that the court should charge the 
jury that they might take into consideration the great strain of mind and 
the feeling of the parent, and the dishonor of the family by reason of 
the seduction, and give damages therefor. 

Mr. J. M. Roseberry for the plaintiff. 

Mr. 8. C. Smith and Mr. G. M. Shipman for the defendant. 


CHARGE TO THE JURY. 

Ansett, J.: Gentlemen of the jury: This is an action brought by 
the plaintiff against the defendant to recover damages for the loss he sus- 
tained by reason of the seduction of his servant and daughter, and by 
reason of her becoming pregnant with child, and the damages therefrom. 
The plaintiff claims five thousand dollars, based upon two aspects of the 
case, one the actual damages which he has sustained by reason of the 
loss of the services of his daughter. and second, those damages which 
flow from the injury to him as a father, about which I will charge you 
specially. 

The rule has been laid down, and it is the law of this state for the 
present case, as follows: ‘ By the established rules of the common law, 
an action of this class did not rest at all on the parental relationship . 

It is the recognized doctrine, that the parental relation- 
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ship is no part of the basis of suits of this character; such suits, as their 
legal ground, rest exclusively on the relationship of master and servant. 
Sutton v. Huffman, 32 N. J. L. (3 Vroom) 58. 

“Consequently, the only question to be now considered is, whether 
the circumstance existing in the present case, that the plaintiff’s daughter 
is a minor, constitutes her, de jure, his servant ‘ The 
loss of service forms the gravamen of an action by a parent for the in- 
jury to his child. ‘ ‘ ‘ It has always been held that the 
loss of service must be alleged in the declaration, and that the loss of 
service must be proved at the trial, or the plaintiff must fail.” 

That is the law as laid down. The declaration does allege the loss of 
services. If you find as a matter of fact that the plaintiff did lose the 
services of his child as a servant, your verdict then will be for the 
plaintiff, unless you find against the plaintiff on some other ground which 
I will refer to hereafter. It is not necessary that that service should be 
very great in character in order to furnish a foundation for this action, 
but in this case, if you believe the testimony of the father and of the 
daughter and mother, there was such service in this case as would be 
the foundation for this action. 

I have been asked to charge, and I will refer to it here, that the father 
is bound to perform his duty in watching and bringing up his child, and 
his failure to do so should be considered in this case, and if that appears 
in this case he cannot recover. I refuse to charge that in the language 
stated here, but I charge you this: That if you believe that the fail- 
ure of the father in his duty as a father to the child was the cause of 
this injury to him, and the cause of this occurrence, then you can 
take that into consideration, and he would not be entitled to recover. 
That is, if he brought it on himself. But I charge you in this case as 
a matter of fact that there is no evidence here to show that the father so 
failed in his duty to this child as to prevent his recovering for the seduc- 
tion in this case, if it is proven to your satisfaction. I so charge dis- 
tinctly, so that if the defendant is dissatisfied with it, he can except to 
that portion of the charge. I charge you that I know of no evidence in 
this case which would show that the father failed in his duty to such an 
extent as would excuse the defendant in this action from the result of an 
injury to him if proved to your satisfaction. 

This complaint rests upon the basis that this child was made pregnant 
by this defendant and that all the injuries followed from that. 

The Judge then discussed the evidence on this subject and con- 
tinued : 

It is proven in this case that the daughter lived at home; that she 
was under age at the time that this occurred ; that she was not fifteen 
years of age; she was between fourteen and fifteen, and that the defend- 
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ant was about eighteen years of age. They were both minors, both under 
age. She was living with her father, and as I said, according to the un- 
disputed testimony in the case, performed such services for him as would 
give him the right to recover for the loss of those services. As to what 
amount of damages he should receive for she other matter, to which I 
will refer in a moment, (his peculiar relations of father as well as master 
of the girl), he bases it upon the ground that he has done his proper 
duty in the matter; that he has left nothing undone that a father ought 
to do, and the general effect that such an injury to his daughter would 
have upon a right-thinking, right-minded father. But if he failed in 
those duties, it would be a question for you to consider, (if there is any 
proof in the case), as to the damages upon that second branch of the 
case. 

In the first place, whatever he has lost in dollars and cents by reason 
of this seduction, if you find that this seduction of the child was the 
result of this intercourse between the defendant ‘and the plaintiff's 
daughter, and whatever he suffers from that, subject to these other rules 
that I have stated, he would be entitled to recover. That is for the loss. 
When we speak of the loss that he would recover on that branch of the 
case, you are to take into consideration what his relationship was. His 
relationship with that girl was this: He was bound to maintain her; he 
was bound to support her until she was twenty-ome years of age. That 
was his duty; whatever that cost he was bound to do according to his 
station in life. On the other hand she was bound to render to him 
during her minority such service as he asked her to perform, and her 
ability would permit. 

In the items of damages presented by the plaintiff’s counsel, he has 
taken the whole period of five years. It is for you to say whether the 
effect of her pregnancy and what followed it is going to continue for tive 
years, whether it is the usual and ordinary result when that offense is 
committed upon a woman ora maid for the effect to last more than a 
certain length of time. When wives become sick with pregnancy, 
whether or not it injures them permanently for the performance of the 
ordinary duties of life, or whether in this case it would injure her for 
five years for the performance of those duties which she owed to her 
father. You are to take into consideration what is natural and usual 
and fix the amount of damages which, under your oaths and according 
to your consciences, is a fair remuneration for every dollar he has spent 
by reason of the sickness of his daughter or the consequence of this act, 
or that he may have spent during the five years. You are also to take 
into account in fixing that, the fact, as you may find it, as to whether or 
not this is going to be a permanent injury, or only one that is incident 
to every woman for a certain length of time. 
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I also charge you that for the maintenance of this child, born of this 
illicit connection, the plaintiff is not liable in law; he is not legally liable 
to maintain it. The law fixes the person who shall maintain that child, 
and proceedings may be had against him for that purpose. The plain- 
tiff is not obliged to do it. A fatherly feeling would guide many and 
most men would do it, but the law does not require it to be done, and 
the law awards no damages for what it does not require to be done. But 
for all things connected with the daughter, if he loses the daughter’s 
services because she has to take care of that child, and has to employ 
somebody else during her minority to do it, that is an injury for which 
he has a right to recover in money. 

As to the second item of damages, I propose to charge you the rule as 
laid down in the last case decided in the Supreme court of this state, 
(Ogborn v. Francis, 44 N. J. L. [15 Vr.] 441), and in the language of the 
court. As to whether or not that will be the final rule settled by the high- 
est court of this state I cannot say, nor can you, but it is our duty to 
take the law as we find it at the present day, and apply it. If it is to 
be broadened or lessened, the highest court of the state will have to do 
it, but we must accept it as it exists, and either side may protect them- 
selves from it, if they think it is wrong, by excepting. Your duty and 
mine is to take the law.as it is to-day, and then apply the evidence to it. 
The Supreme court says in the case of Sutton v. Huffman, 32 N. J. L. 
(3 Vr.) page 61: “The court charged that ‘it is necessary for the 
plaintiff to prove that she stood to him in the relation of servant, and 
that the defendant seduced and debauched her. And first, did the rela- 
tion of master and servant exist between the father and daughter? This 
form of issue is adapted to the case of loss of services merely, and 
was, no doubt, in its origin, used to recover only the damages sustained 
by such loss, and the expenses of the accompanying sickness. (Now 
comes that which is applicable to the second branch of damages in this 
case). But in cases of this kind, the loss of service has long ceased to 
be considered the true gravamen of the action. The real damages 
sought to be recovered, are those occasioned, not by two or three months’ 
illness of the daughter, but the permanent disgrace inflicted upon her 
and her family, and thus subjecting the father to permanent sorrow.” 

Upon that law as laid down in that case you are to determine what 
amount of damages was sustained for that second branch of this case. 
Therefore you would first find out what is fair to allow for the actual 
money loss he sustained, and then the loss for the permanent sorrow 
under that law as I have charged it to you now. Add the two together 
and it will be the amount of your verdict in this action, if you find a 
verdict for the plaintiff at all. 

Now, gentlemen of the jury, neither you nor I, acting as we are, under 
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our official oaths, have a right to take any question of sympathy, or 
prejudice, or feeling into our views in determining this matter. The 
question is not what we as fathers would do under like circumstances. 
Some men might be swept away by human passions and commit crime 
to expiate such an injury. Others might come into a law court and seek 
redress. We have nothing to do with that. We are simply to take the 
law as it is written, and we are to say: Are the facts proven? And if 
they are proven, apply the law to them, and give only the damages 
which the law gives and nothing more. Whether this defendant has 
committed a crime and is liable to indictment is no question for you. 
If he has, he will suffer the penalty of it. We have nothing to do with 
it, and it has no right to be in this case, and I have ruled that it cannot 
even be considered, as requested by the defense in mitigation of dam- 
ages. We have nothing to do with it; it is not our business. The 
question is, what loss has the plaintiff suffered in this action, if any ; un- 
der the rules as I have laid them down to you without feeling, without 
anything except the conscientious performance of your duty, I leave this 
question for you to determine. 

I refuse to charge the requests made by plaintiff’s counsel except as 
charged already, and I refuse to charge the first request as made by the 
defendant’s counsel, and I have already charged, in a modified form and 
given my views as to the second request submitted by defendant’s 
counsel. 

[The jury returned a verdict in favor of the plaintiff for $2,350.] 


——— 








VAN RIPER, APPELLANT v. HEPPENHEIMER, COMPTROLLER, RESPONDENT. 
(Passaic County Orphans’ Court, January 15, 1894.) 


Taxes on Collateral Inheritances, poses a tax on devises of lands, because these 
Legacies, ete.—Constitution— Title of Statute—— are not embraced in the title of the act. 
The act entitled, “An act to tax intestates’ The lineal descendants exempted from 
estates, gifts, legacies and collateral inherit- the tax are those of the deceased person 
ances in certain cases,” approved March 16, only. 

1893, is unconstitutional in so far as it im- 


On appeal from the surrogate. 

Mr. John W. Griggs for appellant. 

Mr. Wm. B. Gourley for respondent. 

Per Curtam. (Drxon J.) Under “An act to tax intestates’ estates, 
gifts, legacies and collateral inheritances in certain cases,” approved 
March 23, 1892, and the amendment approved March 16, 1893, the ex- 
ecutors of Eliza A. Van Riper, by their petition, presented to this court 
the question whether a tax could be imposed upon property passing by 
force of her will to the lineal descendents of her brothers and sisters. 
We think it can. The lineal descendents whom the statute saves from 
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the taxation for which it provides are, in our judgment, only the lineal 
descendents of the deceased person. 

On the argument of the petition a further question was suggested, 
whether a tax could be imposed under the act with respect to lands de- 
vised by the will; and although the petition does not present this ques- 
tion, yet as the statute prescribes no particular mode for raising such 
question, and this question is really pertinent to the settlement of this 
estate, it seems proper that we should consider and decide it. 

The body of the act clearly provides for such a tax; ‘all property 
transferred by inheritance, distribution, bequest or devise, shall be sub- 
ject to the tax.” These terms aptly describe both real and personal 
property passing either by will or upon intestacy. But the object of the 
act, as expressed in its title, is to tax ‘‘intestates’ estates, gifts, legacies 
and collateral inheritance” only, and unless this object, thus expressed, 
embraces lands devised, the provisions in the body of the act for the tax- 
ation of such lands are unconstitutional and must fail. N. J. Const., 
Art. IV, § 7, ¢ 4; Dobbins v. Northampton, 21 Vroom 496. The ob- 
vious purpose of this constitutional requirement is to give information as 
to the object of the statute to the legislators and the public (Falkner 
v. Dorland, 25 Vroom 409,) and consequently the title should be read 
as it would probably be understood by non-professional persons of ordin- 
ary intelligence. Thus considered, we think that the title does not ex- 
press a purpose inclusive of the taxation of lands devised. 

‘‘Intestates’ estates” are such as pass on the death of the owner with- 
out a will. “Gifts” denote transactions between persons in life; ‘‘lega- 
cies” consist of personal property left by will; and “inheritances” are 
property that passes to heirs as such, by mere operation of law. None 
of these terms, we think, would ordinarily be understood in any broader 
sense than that above indicated, except perhaps that the word ‘ inherit- 
ance” might be regarded as expressing property transmitted, not to the 
heir, but to the next of kin, by force of the statute of distributions. 
Thus, in Horner v. Webster, 33 N. J. Law, (4 Vroom) 387, 413 Mr, 
Justice Depue said: ‘‘The word inheritance, in its usual legal accepta- 
tion, includes all the methods by which a child or relation takes prop- 
erty from another at his death, except by devise, and includes as well 
succession as descent.” 

Unless therefore we stretch the language of this title beyond both its 
legal and its popular significance, it will not indicate an intention to tax 
real estate devised. Such latitude of construction is inadmissible, es- 
pecially in the title of a taxing statute, which should be clear in its im- 
position of burdens. 

The phraseology of this law is largely borrowed from the statute of 
New York, where, although the words in the title are only “ gifts, lega- 
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cies and collateral inheritance”, nevertheless it is held that lands devised 
are subject to the tax. But in New York, the constitution does not re- 
quire the title of an act to express its object, unless the act be private or 
local, consequently the decisions in that state afford no guidance for us. 

Our conclusion is that so much of this tax as is levied with respect to 
lands passing to the devisees should be set aside. The residue is legally 


assessed. 





WILLIAM J. KEARNS v. THOMAS P. EDWARDS. 


[N. J. Supreme Court. 


Elections— Recount— Ballot Reform act.— 
The constitution provides that each house 
shall be the judge of the election, qualifica- 
tions and return of its own members, It is 
not competent for the legislature to confer 
the authority to make a judicial determina- 
ition of these questions upon the courts. 

The Act of March 11, 1880, does not pur- 
port to confer upon the Supreme court any 
judicial power to determine who is elected 
or to take testimony. The duties of the 
justice who makes the‘ recount are purely 
ministerial. 

The thirty-ninth section of the Ballot 
Reform Act of May 28, 1890, in providing 
that a ballot which has upon it any distin- 
guishing mark other than is permitted by 


Before Mr. Justice Depue. ] 


the act, overcomes and supersedes the com- 
mon law rule with regard to ascertaining 
the intention of the voter by means of ex- 
traneous evidence in canvassing and count- 
ing the votes. The common law principle, 
though applicable in case of a criminal pros- 
ecution under the sixty-fifth section of the 
Ballot Reform Act, cannot be applied to the 
thirty-ninth section. 

Where election officers had rejected bal- 
lots printed with the name of William J. 
Keares, instead of William J. Kearns, as 
prescribed by the county clerk 1n preparing 
the official ballot, held, that the rejection 
of these ballots was sufficient to change the 
result; held, that a certificate for a new elec- 
tion should not be ordered. 





In the election of a Member of Assembly for the seventh district of 
Essex county, held on November 7, 1893, it appeared by the return.of 
the officers of election that Thomas P. Edwards had received a majority 
of twenty-four votes over William J. Kearns. An application was made 
to Judge Depue for a recount, and affidavits were presented setting forth 
that he had good reason to believe, and did believe, that errors had been 
made in several boards of election within the district in counting the 
votes, whereby the result of the election had been changed, specifying in 
detail, that a certain number of votes in certain precincts had been im- 
properly rejected or counted. 

An order for a recount was made ex parte with leave to apply to set it 
aside. 

Mr. Emery appeared for Thomas P. Edwards and objected that the 
petition stated no facts upon which the petitioner based his belief, and 
showed no grounds for believing that any error had been made in count- 
ing the votes. He insisted that the order made upon such a petition was 
made upon no proofs or evidence, and that it was defective in not setting 
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out an adjudication by the justice that the petitioner had reason to be- 
lieve that an error had been made. 

Deve, J., held the petition to be sufficient and sustained the order. 
He directed a recount to be made under the supervision of Judge Child. 

The votes were counted and testimony was taken, and it appeared 
that fifteen ballots having the name William J. Keares printed upon 
them instead of William J. Kearns had been rejected by the election offi- 
cers, and about fifty others of the same kind had been accepted in other 
precincts. There were other ballots questioned for various reasons, but 
the case turned upon the rejection of the Keares ballots, and Mr. Kearn’s 
counsel insisted that there had been merely a printer’s error which 
should be disregarded, and that the ballots should have been counted, 
and that if they had been it would have changed the result. 

The matter was argued before Judge Depue and was decided (orally) 
on January 6, 1894. 

Mr. Samuel Kalisch for the petitioner. 

Mr. Joseph L. Munn for the respondent. 

Depve, J.: I have the papers here, in the matter of the recount in the 
Kearns—Edwards contest. I commenced the examination of the ballots 
that were specifically objected to for several reasons applicable to the 
ballots themselves, but was very soon confronted with the consideration 
of the law, under which this proceeding was had and the extent to which 
a justice of the Supreme court is authorized to enter upon an investiga- 
tion of this kind, and soon concluded that the law would apply to those 
ballots on which the name “ Keares ” appears, as well as to other ballots. 

The constitution provides, in the second paragraph of section 4, arti- 
cle 4, that each house shall be the judge of the election, qualification and 
return of its own members. The constitution having conferred upon the 
legislative department the power to judge—that is, judicially deter- 
mine—it would not be competent for the legislature to confer that author- 
ity on the judicial department of the government; nor does the act of 
1880, under which this proceeding is had, purport to confer any such 
authority on a justice of a Supreme court. The language of the act is 
as follows (P. L. 1880, 229): 

‘‘ That whenever any candidate at any election in this state for mem- 
ber of the senate or member of the assembly shall have reason to believe 
that an error has been made in any board of election or of canvassers in 
counting the vote or declaring the result of such election, whereby the 
result of such election has been changed, such candidate shall within ten 
days after such election, be empowered to apply to any justice of the 
Supreme court of this state, who shall be authorized to order and cause 
a recount of such votes to be publicly made under the direction of the 
court, by the county clerk or such other officer as the said justice may 
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designate, after due notice to the parties interested, of the time and place 
of such recount; and if it shall appear upon such recount of the ballots 
cast at such election, that an error has been made sufficient to change 
the result of such election, as declared by any board of canvassers, then such 
justice of the Supreme court shall be authorized and empowered to 
revoke the certificate of election already issued to any person as member 
of the senate or member of the assembly, and shall order to be issued in 
its place another certificate. duly attested under the seal of the county, 
to the party who shall be found to have received a majority of the votes 
east at such election, which latter certificate shall supersede all others, 
and entitle the holder thereof to the same rights and privileges as a 
member of the senate or member of the assembly, as if said certificate 
had been issued by the county board of canvassers.” 

Now, the language of that act is perfectly clear; it authorized simply 
the performance of the ministerial act of a re-count, a re-examination, a 
re-determination of the result of an inspection of the ballots cast, and 
does not purport in anywise to confer upon a justice of the Supreme 
court any judicial function to determine who has been elected, nor does 
it confer upon him power to take testimony. ‘Testimony was taken in 
this case, but it was wholly extra-judicial, and the evidence taken at the 
hearing must be taken to be an extra-judicial act. On this subject I 
also refer to State ex rel. Ruh v. Frambach, 47 N. J. L. J. (18 Vr.) 85. 
The language used in the head notes is that a justice of the Supreme 
court has no right to take evidence to determine if the ballot boxes have 
been tampered with, but has power only to count the votes he finds in 
the boxes, to ascertain who received a majority of votes cast. The 
opinion is by Judge Parker, and is directly to the point indicated from 
the abstracts I have read from the head notes. This is the language of 
the judge at the close of his opinion: *‘ The legislature could not invest 
a justice of the Supreme court with the power of determining the elec- 
tion of a member of assembly. The duties of the justice who makes the 
recount under the law are only ministerial. He has no right to take 
evidence for the purpose of determining whether the ballots have been 
tampered with. He has authority merely to count the ballots he finds 
in the boxes for the purpose of ascertaining who has a majority of the 
votes cast.” It is a pure ministerial duty, and is not to be determined 
on the evidence produced before him. 

Now, in making this recount of course the Ballot Reform act must 
control, and [ may remark, before I turn to the consideration of this act, 
that the principle of law that governed the court in the judicial deter- 
mination of the fact of an election—that is, that the court from the evi- 
dence taken should endeavor to ascertain what the intention of the elector 
was, and give effect to it if possible—has been completely overthrown 
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by the provisions of the Ballot Reform act. The question of inten- 
tion that formerly entered into the judicial determination on evidence of 
the fact of an election, has been entirely eliminated from the Ballot Reform 
act, and the form in which the elector is to express his intention is pre- 
scribed by the language of the act, and it is not competent for the 
court—if it was competent for the court judicially to determine this mat- 
ter and take evidence—to depart from the prescriptions of this act; 
otherwise the act would be repealed. 

The fundamental principle that lies at the bottom of the Ballot Reform 
act, and the principle on which it rests, is secrecy in the preparation and 
casting of the ballot by the voter, in order to obviate those evils that 
were regarded as of so much magnitude as to require the extraordinary 
interference of the legislature—that is, the intimidation of the voter, and 
the extraordinary influence brought to bear on an elector. If the pro- 
visions of this act on that subject can be set aside by the officers on a 
recount, the act, instead of accomplishing the results contemplated by 
the legislature, would only make it more certain that all detection. of 
these influences would be prevented by the secrecy with which the con- 
duct of an elector is required to be regarded. 

Now, the sections of the act in relation to this subject are the thirty- 
ninth, the sixty-fourth and the sixty-fifth sections, found in P. L. 1890, 
398. I-would say that an earlier section provides for the preparation 
of the ballots by the county clerk. The sixty-fourth section provides 
for the mode in which they shall be printed, and makes it a penal offense 
to violate the provisions of that section. So careful was the legislature 
with regard to the integrity of the official ballot and of fixing by legisla- 
tive prescription the forms and the contents of the ballots, that it made it 
an indictable offense for the printer to depart from the methods pre- 
scribed by the act. 

Then you come to the thirty-ninth section, which is wholly independ- 
ent of the intention of the elector and dependent wholly on the fact that 
the ballot contains on it a designation or device other than that permitted 
by the act, whereby said ballot can or may be identified. 

Now, the sixty-fifth section of the act, which makes it a penal offense 
for the voter to place on his ballot any mark, anything which would indi- 
cate how he voted, contains language entirely different from that con- 
tained in the section to which I have just referred. The section I have 
referred to refers to the condition of the ballot which shall prevent its 
being counted, and the section to which I am about to refer makes it a 
penal offense for any person to mark his ballot. The language of the 
sixty-fifth section is: 

‘That if any person shall write, paste or otherwise place upon any 
official ballot or envelope any mark, sign or device of any kind as a dis- 
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tinguishing mark whereby to indicate to any member of any election 
board or other person how any voter has voted at any election, or if any 
person shall induce or attempt to induce any voter to write, paste or 
otherwise place on his ballot or envelope any mark, sign or device of any 
kind as a distinguishing mark by which to indicate to any member of 
any election board or other person how such voter has voted, or shall 
enter into an attempt to form any agreement or conspiracy with any 
other person to induce or attempt to induce voters or any voter to so 
place any distinguishing mark, sign or device on his ballot or envelope, 
whether or not said act be committed or attempted to be committed, such 
person or persons so offending shall be guilty of a misdemeanor, and be- 
ing thereof convicted, shall be punished by fine not exceeding five hun- 
dred dollars or imprisonment not exceeding one year, or both, at the dis- 
cretion of the court.” 

‘¢ Whereby to indicate ”—indicating a purpose on the part of the elec- 
tor to mark his ballot—where to indicate how he should yote. That is 
the section that makes it an indictable offence to do that act. But the 
language of the thirty-ninth section is entirely different. That provides : 

‘That if any ballot voted at any election shall have thereon, either on 
its face or back, any mark, sign, designation or device other than is 
permitted by this act, whereby such ballot can or may be identified or 
distinguished from other ballots cast at such election, such ballot shall be 
absolutely void and shall not be canvassed or counted for any candidate 
named thereon; and if, on the face or back of any envelope inclosing 
any ballot, there shall be any mark, sign, designation or device whatso- 
ever, other than is permitted by this act, whereby such envelope can or 
may be identified or distinguished from any other official envelope used 
at such election, the ballot inclosed in such envelope shall be vane 
void and shall not be counted for any candidate named thereon.” 

Now. wherever a ballot—no matter how honest the intention of the 
voter may be—wherever the ballot contains on its face or on its back, or 
on any part of it, anything whereby the ballot itself can or may be 
identified, ete., the section I have just referred to prevents its being can- 
vassed or counted. This section of the act clearly overcomes and super- 
sedes the common law rule with regard to a determination of the result 
by extraneous evidence. I am speaking now only of the counting boards 
and of the canvassing and counting of the votes, declaring the result. It 
supersedes wholly the common law rule of ascertaining, if possible, what 
the intention of the voter was. 

I may say that in counsel’s brief a number of cases are referred to, 
and almost all of them that are based on the legislative provisions anala- 
gous to this section are cases dependent on a judicial determination ; 
where it appeared that no person of the name resided in the legislative 
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district, the court took those facts to ascertain the intention of the elector. 
That principle, in my judgment, had been entirely superseded by the 
provisions of the Ballot Reform act. Even if the provisions of this act 
gave the court power to act, it was intended that the court must assume 
innocence with regard to the appearance of these ballots, and in the 
absence of proof must regard them as legal. That principle would 
undoubtedly apply to a case where a voter was under prosecution under 
the sixty-fifth section of the Ballot Reform act for placing a mark or 
device on his ballot whereby to indicate how he had voted ; but it is per- 
fectly manifest that it is inapplicable to the thirty-ninth section and can- 
not be applied to that section without overturning the entire principle of 
the Ballot Reform act. If that were to apply to ballots misprinted, it 
would apply to almost all the ballots that are criticised, and properly 
criticised, in other respects, as for instance, where a name is in the 
wrong position, upside down, or where the man has written the name in 
different pencil, or written ‘‘ No good” on the ballot. If the court were 
called upon to attribute all these acts to a legal purpose and therefore to 
endeavor, if possible, to give effect to all those ballots, it would almost 
fully operate to supersede the provisions of the Ballot Reform act. 
There will be no certificate. 
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ABSTRACTS OF NEW JERSEY SUPREME COURT 
DECISIONS. 





CONNELLY v. LERCHE ET AL., DEVISEES OF O'ROURKE, DEC’D; CONNELLY v. 
LERCHE, EXECUTOR OF O'ROURKE, DEC’D., ET AL.; WENZEL v. LERCHE ET 
AL., DEVISEES OF O’ROURKE, DEC’D. 


Attachment—A ppearance—Executors—Devisees. 


On rules to show cause why these attachments should not be set aside. 

1. A writ of attachment issued against an executor will be quashed 
in.such a case as here presented, as improperly issued against such ex- 
ecutor, because an attachment is a proceeding in view, and is obviously 
inconsistent with the administrators of estates of deceased persons as 
established in this state. 

2. Where lands were attached under a writ and a return made there- 
to, and an inventory and appraisement filed, a general appearance for 
the defendants in attachment was entered in the clerk’s book under sec- 
tion 38 of the attachment act; held, that after such appearance the suit 
proceeded in personam, remaining a proceeding im rem as to the prop- 
erty attached, and that a motion to quash the attachment and proceed- 
ings thereunder will be refused. 

3. Where a writ of attachment is issued against devisees under sec- 
tion 8 of the attachment act, it should be limited to the lands of the de- 
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visor, held by the devisees, and the return of the sheriff and the inven- 
tory should have like limitation; but where there is sufficient in the 
affidavit and testimony on the rule, to show that the attachment and 
levy could be properly made, and that the lands taken were the lands of 
the devisor, held by the devisees, such amendment will be permitted to 
the writ and the return, if the facts on such application warrant the 
same. 


THE STATE, SAMUEL DODD, Pros. ». BOARD OF POLICE COMMISSIONERS OF THE 
CITY OF CAMDEN, DEF'T. 


Trial before Board of Police Commissioners. 

On certiorari. 

1. A chief of police cannot, in proceedings to try him for official mis- 
conduct, attack the constitutionality of the law creating the board of 
police commissioners under whom he serves, and who are trying him. 

2. Where upon the trial such board finds him guilty of four charges 
and sentences him to dismissal from the police force upon such findings 
as to all the charges and three of them are adjudged by this court to 
have no rational basis to support them upon the case as presented to this 
court, the judgment of dismissal will be set aside, and thereafter the 
board may proceed to sentence him upon the charge proved, or may 
open the case before them for both sides to introduce new testimony, and 
may, after hearing the same, proceed to render judgment upon all the 
evidence, as to each of the written charges served uponthe chief, and up- 
on which he is to be tried. 

Mr. D. J. Pancoast for prosecutor. 

Mr. Alfred Hugg tor defendant. 

Opinion by ABBETT, J. 


REGINALD FRY v. FRANCES H. MYERS. 
Landlord and Tenant—Trial by Jury—Constitutional Law. 

In summary proceedings by the landlord to recover the possession of 
laud from a tenant, because his leasehold term had expired, the tenant 
is entitled to a trial by jury, notwithstanding the passage of the act of 
April 23d, 1888. (L. 1888, p. 462.) 

Before Justices Depue, Lippincott and Abbett. 

Mr. John E. #ennell for plaintiff. 

Mr. John B. Vreeland for defendant. 

Opinion by ABBeETT, J. 





SOME DECISIONS ON THE QUESTIONS OF THE SENATE. 





There were advantages in the old way of settling such a, dispute as 
bas arisen over the right to make the laws in Trenton, and if both sides 
must abide by the law, instead of using the simple effective method of an 
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appeal to arms, they naturally look to the courts to tell them what the 
law is. But courts have no power to pronounce judgment between the 
parties. They cannot decide directly upon the right of either body to act as 
the senate, and yet there are ways in which the questions can be brought 
indirectly before the courts, and the opinion of the courts will at least be 
influential in determining the result. Proceedings by quo warranto are 
not available, because they attempt to deal directly with the authority of 
the alleged senate as a body. 

In the case of the long and bitter struggle in Kansas last year, between 
the Douglass and the Dunsmore house, the question was finally settled 
through an appeal to the courts by means of a writ of habeas corpus 
upon the arrest of a witness for not obeying a subpeena issued by one of 
the rival houses, and the court decided that in a case where personal 
liberty was involved the court had the right and duty to decide whether 
the body under whose authority the arrest was made, was a lawfully or- 
ganized legislative body. They decided that the persons having cre- 
dentials in due form were entitled to seats pending the organization.* 

The following is the syllabus of the opinion so far as it relates to 
matters now in question in New Jersey: 

Opinion by Horton, C. J.: “7. Under the constitution and statutes, 
the house of representatives consists of 125 members, and 63 being a 
majority, constitutes a quorum. 

‘¢8. When a number of persons come together at the hall of the house 
of representatives in the state capitol, at a regular session, commencing 
on the second Tuesday of January, of each alternate year, claiming to be 
members of the house of representatives, those persons who hold certifi- 
cates of membership from the secretary of state, certified by him under 
his seal of office, in accordance with the determination of the state board 
of canvassers, are the only persons entitled to participate in the organiza- 
tion of the house. Such certificates of election confer title upon the hold- 
ers thereof, governing their associates and everybody who has a lawful 
duty to determine who are elected representatives, until there can be an 
adjudication by the house itself to the contrary. 

“9, Where a majority of the members of the house of representatives 
in this state, each one of whom holds a certificate of membership, pre- 
scribed by the statute, meets at the usual and customary hour in the hall 
of the house of representatives at the state capitol, at the regular time 
for the commencement of a session of the legislature, and perfects an 
organization as a house, appoints its committees, and initiates legislation, 
such body is duly organized, and is the constitutional house of represen- 
tatives, although the governor, or senate, or both, refuse to communicate 
with or recognize it as the house of representatives. Such a house of 


* The case In Re Gunn, Pac. Rep. 470, Supreme court of Kansas, Mar. 11, 1893. 
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representatives, so constituted and organized, may keep and publish a 
journal of its proceedings, and such journal, when properly kept and 
published, imports absolute verity. Such a house also has the power, 
under the constitution and laws, to imprison for contempt contumacious- 
witnesses in proper proceedings pending before it. 

‘¢ 10. The constitutional house of representatives of the state, regu- 
larly organized having a quorum, and transacting business in the hall 
of the house of representatives at the capitol, provided for its sessions, 
cannot be ousted or destroyed as a house by the refusal or neglect of the 
Governor, or of the state senate, or of both, to communicate with it. 

‘11. If an office is filled, and the duties pertaining thereto are per- 
formed by the officer or a body de jure, another person or body, although 
claiming the office under color of title, cannot become an officer or body 
de facto, and an officer or body claiming to be such de facto cannot oust 
or destroy the power of an officer or body de jure by taking partial pos- 
session of the room or office where the officer or body de jure is in pos- 
session and transacting business. 

‘12. Where the constitutional house of representatives of the state 
convenes at the time and place provided by law, perfects its organiza-- 
tion, appoints its committees, and initiates legislation, and continues to 
transact business, its power is not usurped or destroyed as the house of 
representatives by the organization in the same room of another pretend- 
ed house of representatives, composed of 58 members, having certificates 
of election ; but being less than a constitutional quorum, although such 
body is recognized by the Governor of the state, and by the state senate 
as a house, or as a de facto house of representatives. Nor can such pre- 
tended body forbid or prevent the constitutional house of representatives 
from exercising its power, under the constitution and Jaws, to imprison 
for contempt. 

“¢13. The house of representatives is not the final judge of its own 
powers and privileges in cases in which the rights and liberties of the 
subject are concerned; but the legality of its action may be examined 
and determined by this court. That house is not the legislature, but 
only a part of it, and is, therefore, subject in its action to the laws, in 
common with all other bodies, officers and tribunals within this state. 
Especially is it competent and proper for this court to consider whether 
its proceedings are in conformity with the constitution and laws, because, 
living under a written constitution, no branch or department of the gov- 
ernment is supreme ; and it is the province and duty of the judicial de- 
partment to determine, in cases regularly brought before them, whether 
the powers of any branch of the government, and even those of the legis- 
lature in the enactment of laws, have been exercised in conformity with 
the constitution, and, if they have not been, to treat their acts as null 
and void.” Burnham vy. Morrissey, 14 Gray, 226. 
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ALLEN J., dissenting, said: ‘I conclude then: 

“1, That all inquiries in a court of justice as to the validity of any 
act of the legislature, or of either house thereof, is confined to the act 
itself, the journals of the house, and to such other records and perman- 
ent memorials as are provided by law; and that in no case can any court 
of justice, from the highest to the lowest, take the oral testimony of wit- 
nesses as to what transpired in the hall of the house of representatives 
in its organization, or in the transaction of its business. 

“2. That the constitution vests in the house of representatives the 
sole and exclusive power to judge of the elections, returns, and qualifi- 
cations of its own members, and that the house cannot be divested of 
that power by anything less than an amendment to the state constitu- 
tion. 

**3. That a certificate of election is but prima facie evidence of the 
holder, and is neither conclusive on that fact, nor on the question as to 
the eligibility or qualifications of the holder, but that all questions are to 
be determined by the house under its own rules, at such time and in 
such manner as it sees fit. That any declaration of this court as to the 
rules which must control a legislative body at its organization, or as to the 
force of such certificates, is an unwarranted expression on a subject over 
which courts have no jurisdiction. 

“4, That the question as to what body of men is the house of repre- 
sentatives at any given time is a political question, and can never be a 
proper subject of judicial inquiry. 

“5. The speaker of the house of representatives derives his authority 
solely from the house, and his title to that office cannot be drawn in 
question, nor determined by any court or tribunal other than the house 
itself. 

“6. Where two different organizations are effected, each claiming to 
be the house of representatives, each having a person chosen as its speaker, 
each including within its numbers many persons whose rights to sit as 
members of the house are unquestioned, together with other persons whose 
rights are questioned, a political question is presented as to which of 
those two contending bodies and officers is in fact and in law the house 
and the speaker thereof. 

‘7, Political controversies can only be determined by the political de- 
partments of the government, and, while the constitution of the state 
does not contemplate such a condition of things, nor provide in express 
terms a tribunal befcre which their respective claims can be heard and 
determined, yet, under an unbroken chain of authorities in all countries 
where the common law prevails, the recognition of one of those bodies 
by the other political departments of the government, viz., the governor 
and the senate, is conclusive on the judiciary. 
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“8. The decision of the governor and the senate is just as binding 
and conclusive where they refrain from enforcing their decisions by 
force, as though they resorted to violence and bloodshed. In a country 
where laws are supreme, a premium should never be offered to induce 
violence, but a decision made by the lawfully constituted authorities. 
should always be acquiesced in by all good citizens. 

‘For these reasons [ conclude that this court must take judicial notice 
that George L. Douglass was neither in fact nor in law speaker of the 
house of representatives, and had no authority to issue the warrant under 
which the petitioner is held.” 

The case in Maine (which is referred to on p. 37), came before the 
court under questions propounded to the judges as provided for under the 
constitution of Maine. The case is entitled “Governor Goncellon Ques- 
tion.” The following extract from the opinion is important, in the present. 
controversy : 

Said the court: ‘‘It remains to be considered whether there is a 
legally organized legislature in existence, entitled to enact laws that must 
be binding upon the people and the courts of this state. The action of 
those controlling the proceedings on the first Wednesday of January. 
1880, has not been acquiesced in by a quorum of those appearing to 
have been elected to either house. It is a matter of history that after 
unsuccessful resistance to the illegal action of the officers attempting to 
create the legislative organization on that day, a majority of the persons 
who appeared to be elected to the two houses formed an organization of 
themselves. They refrained from forming an independent organization 
until the 12th day of January, hoping until then to obtain their rights 
in some other way. They were forced into such a position by the illegal 
action of the minority of members, whose action they were not obliged 
to submit to, and which they could in no other reasonable manner resist. 
The organization made on January 12 was made by a majority of the 
members appearing to be elected, and having the prima facie right to 
seats. 

‘The point is raised by the statement, and questions submitted, that 
no legal organization could be formed on January 12, because no notice 
of the intended action was given to the minority, or non-attending mem- 
bers, so as to enable them to participate therein. The minority was not 
excluded. The orgamization was made in a public manner. The min- 
ority was at the time claiming to be, and are still claiming to be, the 
lawful legislature. It is not to be presumed that they would have aban- 
doned that organization, at that time, had notice been given. We do 
not think that the want of notice invalidates the organization of January 
12. There may be irregularities in the manner in which such organiza- 
tions were formed, but the voice of the people is not on that account to. 
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be stifled, nor the true government to fail to be maintained. No essen- 
tial defects anywhere exist, but only such departure from ordinary forms 
as circumstances compelled. 

‘“* History can never fail to declare the vital fact that the organizations 
of January 12 were formed by full quorums of persons appearing by the 
records and returns, as duly elected members of either house. 

“It cannot be that such a construction must be given to the constitu- 
tion of the state as will subvert the plain and obvious intention of its 
framers, or place it in the power of a few men to perpetuate their hold 
upon the offices in the gift of the people, in defiance of the will of the 
voters constitutionally expressed and ascertained, because then our neg- 
lect of duty has made some departure from directory provisions and 
ordinary forms inevitable. 

“A legally organized legislature being now in existence, and exercis- 
ing its constitutional functions, it follows that no convention of members- 
elect of either house can exist which can be treated as a nucleus for an- 
other organization. Two governments are claiming to be in existence, 
as valid and entitled to the obedience of the people. Both cannot right- 
fully exist at the same time—but one government can be recognized and 


obeyed.” 
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OBITUARY NOTICES. 





FREDERICK H. TEESE. 


An announcement of the death of Judge 
Teese was made in the January number of 
the LAw JOURNAL. 

At a meeting of the Bar of Essex county, 
held on January 10th, Judge Kirkpatrick 
presided, and a committee was appointed 
to prepare a minute with reference to his 
death. The committee consisted of Messrs. 
Amzi Dodd,Thomas N. McCarter, A.Q. Keas- 
bey, William B. Guild, John R. Emery, and 
James E. Howeil, and addresses were made 
by Messrs. A. Q. Keasbey, Thomas N. Mc 
Carter, George F. Tuttle, Halsey M. Bar- 
rett and Edgar B. Ward, and the following 
minute was adopted and ordered to be pre- 
sented to the Circuit court and court of 
Common Pleas : 

The members of the Bar of Essex county 
are grieved by the announcement of the sud- 
den death of Frederick H. Teese, one of its 


most distinguished members, and desiring to 
preserve an expression of their high respect 


} and esteem for him request the court to en- 
ter upon its records the following: 

Frederick H. Teese was born in this city 
on October 21, 1823, and continued to reside 
here until his death on January 7, 1894. Iden- 
tified with its interests and participating in 
its work for more than half acentury of ac- 
tive life, in professional labor and in lJegisla- 
tive and judicial service, he was in every 
sense a worthy representative of its best ele- 
ments. For two years he was a member of 
the House of Assembly, and during his sec- 
ond term presided over that body with mark- 
ed success. For eight years he was the Pre- 
siding Judge of the Court of Common Pleas 
and discharged the duties of that position 
with distinguished ability and fidelity. For 
two years he wasa member of the National 
House of Representatives, fulfilling the 
larger duties of that post with honor during 
a critical period. During more than twenty 
years, and until his death, he occupied the 
place of counsel for the Mutual Benefit Life 
Insurance Company with conspicuous effi- 
ciency.and discretion. For several years he 
was one of the commissioners of the sinking 
fund of the city, holding that place at the 
time of his death, and for the last five years 
of his life he was one of the trustees of the 
Free Public Library of the city, and con- 
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tributed in a large degree to the success of 
that important institution from its founda- 
tion in 1888, : 

In all these fields of labor he won for him- 
self the cordial esteem of his fellow citizens 
and maintained an unblemished personal 
character and a high reputation as lawyer, 
legislator and judge. He was a man of strong 
intellect, trained by a wide course of reading. 
He had very decided convictions, a somewhat 
impatient scorn of wrong and thorough hon- 
esty of purpose. In his earlier years, an ad- 
vocate of marked zeal and energy, and 
throughout bis later life, when withdrawn 
from the active contests of the bar, a pru- 
dent counsellor and safe guide in public af- 
fairs. His memory will be cherished in his 
native country for his personal virtues and 
his half century of useful service. 





AUGUSTUS G. RICHEY. 


Mr. Augustus G. Richey, the oldest mem- 
ber of the Bar of Mercer county, passed 
away on the fifteenth of January. There is 
mo member of the Bar of the state who has 
been accustomed to attend the sessions of 
the courts in Trenton, who did not know 
Mr. Richey’s kindly face and remember 
his friendly greetings, and his death is felt 
as a loss by all. The members of the Bar of 
the county where he practiced for fifty years 
have expressed their estimate of his life and 
character in well chosen languarge,in a 
minute adopted at a meeting held on Tues- 
day, January 16th. Mr. Justice Abbett pre- 
sided at the meeting, and addresses were 
made by Mr. Aitken, Mr. Bayard Stockton, 
Mr. James Buchanan, and by Judge Abbett. 
It was resolved that the members of the 
Bar attend the funeral services in a body. 


The members of the Court and Bar of the 
county of Mercer, desiring tu express their 
estimation of the life and character of Hon. 
Augustus G. Richey, who died at his home in 
Trenton, January 15, 1894, present this min- 
ute, and desire that it may be entered in the 
minutes of the Circuit court: 

Augustus Godley Richey was born March 
17, 1819, and admitted to the Bar at the Feb- 
ruary term, 1844, of the Supreme court, and 
immediately entered upon the active prac- 
tice of his profession, and continued the 
‘same up to the time of his death. 

He began his professional career at Asbury, 
Warren county, from whence he removed to 
‘Trenton in the year 1856. 

He was the oldest member of the Bar of 
Mercer county. He was devotedly attached 
to his profession, and pursued the same in- 
dustriously, thoroughly and successfully for 





half a century. He was distinguished for the 
industry and earnestness with which he pre- 
pared his cases, and fur the zeal and success 
with which he prosecuted them. In his per- 
sonal character he was kind and tender ; he 
was generous, noble, social and hospitable. 
He represented this county in the state sen- 
ate for three years from 1868, and was deeply 
interested in state and church, and in many 
corporations, benevolent and fiduciary. 
His brethren of the Bar offer this tribute of 

respect to his memory. 

BAYARD STOCKTON, 

JAMES BUCHANAN, 

JAMES 8. AITKIN, 

BARTON B. HUTCHINSON, 

Woopsury D. HOLT, 

Committee. 





NEW JERSEY SUPREME COURT— 
EXAMINATION QUESTIONS. 


NoveMBER TERM, 1893. 





TO COUNSELLORS. 

What word or words are necessary in a 
grant to make a “ fee?” 

What are estates for years; (2) Estates at 
will ; (3) Estates by sufferance ? 

What is the distinction between an estate 
in possession, in remainder and in rever- 
sion? What are the three rules to be ob- 
served in the creation of remainders ? 

What is an executory devise? How does 
it differ from a remainder? What is the 
rule in Shelly’s case? 

How does an estate in joint tenancy differ 
from an estate in co-parcenary ?. 

What is a will? How must it be execu- 
ted? Give a form of the attestation clause. 
How many kinds of wills recognized by the 
laws of New Jersey ? 

‘Who has the first or prior right to letters 
of administration on the estate of an intes- 
tate in New Jersey ? 

From what sources does the state derive 
its revenue for state expenses; (2) From 
what sources is the revenue raised for the 
support of the free public schools ? 

To what extent is the judgment in eject- 
ment in New Jersey conclusive ? 

State what proceedings may be taken in 
New Jersey to sell infant’s land ? 

How may the testimony of witness resid- 
ing out of the state be taken? To what 
class of action and proceedings does the 
statute apply? 

State the several ways in which a mort- 
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gage on lands may be enforced against the 
mortgagor and the lands mortgaged in New 
Jersey. 

Where an action of ejectment has been 
brought on a mortgage by a mortgagee 
against the mortgagor to recover possession 
of the mortgaged lands in New Jersey, how 
may the defendant discharge the mortgage, 
and what may the court compel the mort- 
gagee to do? 

What is the writ of scire facias, and for 
what purposes is it used ? 

Where two mortgages upon the same 
lands made by a mortgagor to the same 
mortgagee bear date and are acknowledged 
and delivered the same day, but are re- 
corded at different times, what is the order 
of priority ? 

How does the Constitution of New Jersey 
define treason ? 

What is the New Jersey constitutional 
inhibition against the grant by the Legisla- 
ture of exclusive rights, privileges and fran- 
chises ? 

How may an execution on a judgment in 
ejectment be stayed pending a writ of error, 
in New Jersey ? 

What is the writ of certiorari, in what 
cases may the name of the State be used in 
prosecuting a writ, and to what extent is it 
a supersedeas ? 

What is brought up by a writ of error? 


TO ATTORNEYS. 

How are actions divided at common law? 
Different forms of personal action? Define 
each ? 

What is meant by partial failure of con- 
sideration and recoupment of damages? and 
can they, or either of them, be set up as a 
defense to an action at law? Give illustra- 
tion. 

Detail proceedings for the enforcement of 
the collection of a claim. 

Explain the proceedings under the At- 
tachment Act; how a suit is brought and 
what steps are necessary to enable a defend- 
ant to put in a defense. 

Define equity and explain the subjects 
over which its jurisdiction extends. 

Define writs of injunction, ne ezeat inter- 
pleader and the province of each. 





A. B. holds a mortgage given by C. D. 
and wife E. D. C. D. dies intestate, seized 
of the premises, leaving his children, F. D., 
G. D., H. D., and I. D., him surviving. F. 
D. is of full age and resides out of the state, 
and is married. G. D.is an infant above 
the age*of fourteen years, and resides out of 
the state. H. D. is an infant above the age 
of fourteen years, and I. D. is an infant un- 
der the age of fourteen years, and reside in 
the state with their mother E. D. A. B. 
brings foreclosure on his mortgage, and can- 
not ascertain the christian name of the wife 
F. D. Give necessary procedings to fore- 
close the mortgage. 

In what cases can a witness be excused 
from answering questions relevant or ma- 
terial to the issue being tried ? 

Define the law of New Jersey as to the 
admission of the testimony of a party to a 
suit where the other party to the suit is a 
person acting in a representative capacity. 

Define a corporation? Name and define 
the different kinds of corporations mentioned 
by Blackstone ? Give examples of each? 

What four kinds of servants does Black- 
stone mention? Define each. What du- 
ties does servant owe master? To what is 
he entitled from master? To what extent 
is master liable for acts of servant ? 

Who are citizens, aliens und denizens? 
Define allegiance. ' 

Define duties of parents to children ; chil- 
dren to parents; rights of parents over chil- 
dren: disabilities of infants ? 

What is meant by estoppel? Define dif- 
ferent kinds of estoppel. Give examples. 

Define partnership. In what ways may a 
partnership be dissolved ? 

What proceedings may be taken in refer- 
ence to unsatisfied judgments at law? 

Define libel ; slander. What constitution- 
al provision as to libel suits, and how does 
this differ from the ordinary rule as to suits 
in general ? 

Define the jurisdiction of District courts 
and courts for the Trial of Small Causes in 
New Jersey. 


Explain the difference between pleas in 
abatement and pleas in bar, and different 
grounds for pleas in abatement. 

What promises must be in writing under 
the statute of frauds. 








